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 1 
SUMMARY 
Since the end of the Apartheid Regime, various labour legislation has been enacted 
over the years to eliminate discrimination and grant everyone in South Africa the right 
to fair labour practices, including the prohibition of unfair payment practices in terms 
of item 2(1)(a) of Schedule 7 of the Labour Relations Act.1 The above item was 
repealed and replaced with an express provision strictly prohibiting unfair 
discrimination in any employment practice or policy.2  
However, even though this express provision strictly prohibited unfair discrimination in 
employment, the International Labour Organisation criticised South Africa for the 
failure to include an express provision dealing specifically with equal remuneration in 
terms of the Employment Equity Act.3  
Because of this criticism, sections 6(4) and (5)4 were introduced. Section 6(4) 
amendments were obviously not been successful as intended, as numerous 
employees still are facing unfair discrimination based on the wages. Looking at Case 
law in the United Kingdom, there are clearly principles and successes that South Africa 
can learn from and incorporate in South African labour law. Some successes include 
the proactivity of employers who identify groups of employees, which are performing 
work that is of equal value, comparing their salaries, and by investigating and removing 
pay gap causes.  
Another success is the use of reports of independent experts who can assess the 
value of different occupations. If South Africa does this, it will alleviate the pressure 
placed upon courts that do not have the necessary expertise to decide on the value. 
 
 
 
 
 
 
                                                          
1 66 of 1995. 
2 S1 of the Employment Equity Act 55 of 1998. 
3 55 of 1998. 
4 Employment Equity Amendment Act 47 of 2013. 
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CHAPTER 1 
INTRODUCTION 
Previously, South Africa has been well known for its prominent levels of inequality and 
ongoing racialism. After the 1994 general elections and passing of the Constitution,5 
this brought an end to the period of labour market discrimination under the apartheid 
regime. The post-apartheid government has over the next 10 years proposed and 
implemented a series of remedial measures that includes affirmative action policies 
and black empowerment.6 
1.1 THE SOUTH AFRICAN LABOUR MARKET POST-1994 
The effects of decades of apartheid remain clear in various aspects of South Africa. 
Furthermore, South Africa’s shift toward capital intensification continues to be 
emphasised in the labour market. This has called for a change from unskilled to skilled 
workers. Due to the stagnation in black education, this led to a huge skilled mismatch 
in the economy. This is the cause of the high growth in unemployment rates for the 
post-apartheid period.7 
The Constitution,8 being the supreme law the country, requires the government to 
redress past injustices while promoting good governance. The ideal of a democratic 
society would be a non-racial and non-sexiest one.9 However, statistics depict contrary 
to this ideal. The principles of equal pay for equal work or work of equal value 
originated from the pay disparities between women and men.10 While women earn 
less than men do generally, the disparities in pay in South Africa are also clear 
between races.11   
Whites had a wage earning almost twice as must as Indians, which is the second 
highest earning group, while Blacks and Coloureds are considerably less. In the year 
                                                          
5 The Constitution of the Republic of South Africa, 1996 (the Constitution). 
6A Working Paper of the Department of Economics and the Bureau for Economic Research at the 
University of Stellenbosch, ‘Returns to Race: Labour Market Discrimination in Post-Apartheid South 
Africa’ (April 2006) 3. 
7Stellenbosch Economic Working Papers (April 2006) 6. 
8 The Constitution of the Republic of South Africa, 1996. 
9 Stellenbosch Economic Working Papers (April 2006) 6. 
10 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 3. 
11 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 3. 
3 
 
2004, whites averaged at 12.3 in schooling years, while blacks averaged at 7.9. Even 
though discriminatory pay scales for teachers were removed, the quality of education 
received is historically black schools are still inferior compared to affluent and urban 
suburban schools, having good teachers.12 
Black Economic Empowerment had been evolving over time with one of the earliest 
documents being the Labour Market Commission Report13 requiring the presidential 
Commission to investigate policies in the labour market. This report proposed certain 
mechanisms to redress discrimination in the labour market. Specifically:  
“a policy framework for affirmative action in employment with due regard for the  
Objectives of employment creation, fair remuneration, productivity enhancement and  
macro-economic stability”14 
Since this report, the government has passed various legislation, measures and 
regulations with the purpose of enabling redress of inequalities of the past. 
Furthermore, the Black Economic Empowerment Act15 has its purpose of the 
empowerment of all black people, namely, women, youth, people living in rural areas 
and people with disabilities.16 
The Labour Market Report17 defined employment equity as both socially equitable and 
non-discrimination. However, the term equal opportunity is really another word for 
affirmative action that essentially amounts to discrimination. The report states that 
social equity in the labour market requires extra-market factors that perpetuate 
unequal opportunities to be considered. 18 The Employment Equity Act19 confirms this 
view. The Act20 requires employers to take measures to prevent unfair discrimination, 
to develop plans for employment equity for the achievement of equitable 
representation of all designated groups in the workplace and for the submission of 
annual reports to the Department of Labour. The main purpose of the Act21 was to 
                                                          
12 Stellenbosch Economic Working Papers (April 2006) 3. 
13 Labour Market Commission Restructuring the South African Labour Market: Report of the 
Presidential Commission to investigate Labour Market Policy (1996). 
14 Labour Market Commission (1996). 
15 Black Economic Empowerment Act 53 of 2003.  
16 S 1 of the Black Economic Empowerment Act 53 of 2003. 
17 Labour Market Commission (1996). 
18 Stellenbosch Economic Working Papers (April 2006) 7. 
19 Employment Equity Act 55 of 1998. 
20 Ibid. 
21 Ibid. 
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remove discriminatory practices of the past that occur in occupation, employment and 
income.22 
1.2 BRIEF BACKGROUND INTO EMPLOYMENT DISCRIMINATION IN SOUTH 
AFRICA 
Although we can regard the period of apartheid as one of the worst experiences and 
practices of racial discrimination, all it did was perpetuate and entrench practices that 
were subsequently in place. Job reservation for whites originated from as early as the 
nineteen hundreds. An example is the Mines & Works Act that instituted a colour bar 
that was later extended to other areas under the Industrial Conciliation Act that was 
used for the reservation of categories of skilled jobs for whites. The main aim of such 
policies was the exclusion of non-whites from certain sectors of the economy and to 
prevent their growth in industrial. 
The Act made provision for awarding competency certificated to coloureds and whites 
for a variety of mining operations while limiting manual labour to blacks. Unskilled 
African labourers served under white supervisors in immensely horrible conditions. 
Whites, who were unskilled and some who were partly skilled, were protected and 
occupied comfortable jobs. This led to imbalances in the labour market where the 
majority of the population were excluded from the mainstream economy. 
In the year 1948 when the National Party became the government, racial divisions 
were even more entrenched with the enactment of legislation. Laws had been 
developed to keep apartheid enforced into society. 
The Bantu Education Act made provision for the registration of all schools with the 
government. However, this legislation was enacted with the purpose of controlling the 
quality and type of23 education that blacks received, emphasising African languages 
and denying them scientific and mathematical skills. A phrase from the then Minister 
of Native Affairs read: 
                                                          
22 S 2 of the Employment Equity Act 55 of 1998. 
23 Mputa “Evaluating the implementation of Employment Equity in a Pharmaceutical Company: A 
Case Study (Submitted in partial fulfilment of the requirements for the degree Master of Philosophy in 
Social Science Methods in the Faculty of Arts and Social Sciences at Stellenbosch University “2016 2. 
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“when I have control over native education, I will reform it so that natives will be taught 
from childhood that equality with the Europeans is not for them.”24 
This meant that it was almost impossible for blacks to move into high status or highly 
skilled occupations and professions. 
1.3 LAWS RELATING TO EQUAL REMUNERATION CONTAINED IN 
LEGISLATION 
The Employment Equity Amendment Act25 came into force and effect in 2014, 
introducing sections 6(4) and (5).26 Section 6(4) provides that:  
“Any difference in terms and conditions of employment between employees that have 
the same employer, who perform substantially the same or the same work or work of 
equal value that is either directly or indirectly based on any of the listed grounds in 
section 6(1) amount to unfair discrimination.” 
Furthermore, the minister is empowered to prescribe methodology and criteria for the 
assessment of work of equal value after consultation with the Commission for 
Employment Equity.27  
The prohibition of unfair discrimination in payment practices was initiated prior to the 
start of democracy in South Africa. Mthembu v Claude Lights28 and South African 
Chemical Workers29 both concerned alleged unfair pay discrimination determined 
under the Labour Relations Act.30 The Labour Relations Act31 provided that unfair 
labour practice meant any act or omission between an employee and employer that 
includes unfair discrimination directly or indirectly against an employee on any 
arbitrary ground and including but not limited to the listed grounds amounts to unfair 
discrimination.32  
                                                          
24 Mputa “Evaluating the implementation of Employment Equity in a Pharmaceutical Company: A 
Case Study”. 
25 Employment Equity Amendment Act 47 of 2013. 
26 Ibid. 
27 S6(5) of the Employment Equity Act 47 of 2013. 
28 Mthembu v Claude Lights (1992) 13 ILJ 422 (IC). 
29 SA Chemical Workers Union & Others v Sentrachem Ltd (1988) 9 ILJ 420 (IC). 
30 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 1. 
31 66 of 1995. 
32 Item 2(1)(a) of Schedule 7 of the Labour Relations Act 66 of 1995. 
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Section 6(1) of the Employment Equity Act repealed and replaced33 this item that 
contains an express provision strictly prohibiting unfair discrimination in any 
employment practice or policy.34  
Employment benefits, terms and conditions of employment, grading and job 
classification are listed expressly as employment practices or policies in terms of which 
unfair discrimination is prohibited. Employees complaining about unequal pay 
practices rely on in litigation of their dispute upon this basis.35 In Louw v Golden Arrow 
Bus Services,36 the Labour Court stated that the principles of equal pay for equal work 
of equal value have not yet been enshrined as principles of law and remarked that 
these principles consisted of principles of justice, logic and equity which can be taken 
into account in the decision of whether unfair labour practice in terms of remuneration 
was committed.37  
In Mangena & Others v Fila South Africa (Pty) Ltd & Others38 The Labour Court held 
that section 6(1) of the Employment Equity Act39 is wide enough for the incorporation 
of the principles of equal pay for equal work of equal value.40 Furthermore, the Skills 
Development Act, the Skills Development Levies Act and the Mineral and Petroleum 
Resource Development Act were enacted to implement employment equity to 
transform working places of South Africa. 
It seems that there is some recourse for employees in this regard. So why do we need 
section 6(4)?41 The International Labour Organisation has criticised South Africa for 
the failure to include an express provision dealing with equal remuneration in terms of 
the Employment Equity Act4243 Furthermore, South Africa has ratified two significant 
conventions of the International Labour Organisation, namely, the Equal 
                                                          
33 55 of 1998. 
34 S1 of the Employment Equity Act 55 of 1998. 
35 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 2. 
36 Louw v Golden Arrow Bus Services (2000) 21 ILJ 188 (LC). 
37 Ebrahim “A Critical Analysis of Equal Remuneration Claims in South African Law (Submitted in 
accordance with the requirements for the degree of Master of Laws at the University of South Africa”) 
2014 1. 
38 Mangena & Others v Fila South Africa (Pty) Ltd & Others [2009] 12 BLLR 1224 (LC). 
39 55 of 1998. 
40 Mangena & Others v Fila South Africa (Pty) Ltd & Others [2009] 12 BLLR 1224 (LC) par 5. 
41 Laubscher “Equal Pay for Work of Equal Value- A South African Perspective” 2. 
42 55 of 1998 
43 Explanatory Memorandum to the Employment Equity Bill, General Notice 1840 of 1997 dated 1 
December 1997 (Government gazette no 18481) par 3.3.3. 
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Remuneration Convention44 and the Discrimination Convention.45 The former one 
requires all member states to promote equal remuneration for work of equal value for 
both men and women workers.46 It states that regulations, national laws and other 
means can apply the principle of equal remuneration. The Convention for 
discrimination seeks in eliminating discrimination regarding treatment and opportunity 
in employment.47  
Section 6(4) has been criticised as being prescriptive of equal pay regardless of 
performance, seniority and output. This is not true. Section 6(4) is only applicable if 
the reason for being treated differently falls in the listed grounds in section 6(1) or an 
arbitrary ground. If the employer has a justifiable reason for differential treatment, there 
would be no violation.48 This section does not address the wage gap in the market, 
section 27 of the Employment Equity Act seeks to do this. This section requires 
designated employees to take measures to immensely reduce disproportionate 
income differentials subject the minister’s guidance.49 
1.4 FOREIGN LAW RELATING TO EQUAL PAY FOR EQUAL WORK OR WORK 
OF EQUAL VALUE 
Many countries have adopted national legislation for the purpose of giving effect to the 
principle of equal pay. The manner in which foreign law deals with the issue of equal 
pay guides South African courts and tribunals who interpret section 6 of the 
Employment Equity Act.50 Our Constitution51 gives recognition to the value of a 
comparative study and considering various factors of equal pay rights in South Africa. 
This is done by including section 39(1)(c) of the Constitution,52 which provides that 
when a court interprets the Bill of Rights, it may consider foreign law.53  
                                                          
44 No 100 of 1951. Ratified in 2000 (hereafter referred to as the “Equal Remuneration Convention”). 
45 No 111 of 1958. Ratified in 1997. 
46 Article 2(1) of the Equal Remuneration Convention No 100 of 1951. 
47 Ebrahim “A Critical Analysis of Equal Remuneration Claims in South African Law (Submitted in 
accordance with the requirements for the degree of Master of Laws at the University of South Africa)” 
2014 2-3. 
48 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 7. 
49 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 8. 
50 55 of 1998. 
51 The Constitution of the Republic of South Africa, 1996. 
52 Ibid. 
53 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 5. 
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Examples of countries that recognise equality in remuneration are the United 
Kingdom, Canada and the United States of America. In the United States, the Equal 
Pay Act prohibits discrimination based on sex.54 Women who perform “like work” must 
be paid equally. However, equal value claims are not permitted under the Equal Pay 
Act.55 This is the same in Australia. The United Kingdom makes use of equality clauses 
that are inserted into a woman’s employment contract in cases where she performs 
‘’like work” to a man in the same employment or where she performs work equal to 
that of a man in the same employment under a job evaluation study, or where she 
performs work that is of equal value to a man in the same employment. 56 In the United 
Kingdom, because of the equality clause implied in the employment contract of every 
female employee, the court has held that each term deserved to be considered on a 
separate basis and it is not a defence in saying that the complainant enjoys similar 
terms as the comparator.57 In the case of Barber v GRE Assurance Group,58 it was 
held that equal pay must be ensured in terms of each factor of remuneration and not 
the total consideration paid to employees.59 
1.5 PROBLEMS WITH THE CURRENT UK EQUAL PAY ACT  
The main issue with the 2010 UK Equality Act60 is that it does not attempt to solve the 
inequality by altering outdated and sexist views of society and employers about the 
role of working women. For instance, in the case of Noble v David Gold & Son,61 
women were paid less than men who worked under the same employment because 
men were responsible for unloading and lifting as opposed to women, whom had the 
job of sorting and labelling. It will be beneficial to equality if courts could ask the 
question of whether women could do the same type of jobs as men. It is unequal for 
courts to assume that women cannot perform these jobs.62 This underlines the 
                                                          
54 Equal Pay Act, 2010. 
55 Ibid. 
56 Ibid. 
57 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 9 
58 Barber v GRE Assurance Group [1990] IRLR 240. 
59 Ibid  
60 2010. 
61 Noble v David Gold & Son (Holdings) Ltd [1980] IRLR 252 CA. 
62 Victoria Hooten “This a (Wo)Man's World: Reforming UK Equal Pay” 2015 3 Legal Issues 65. 
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undervalue of women’s work that the Equal Pay Act fails to rectify.63 Fawcett Society 
states that it is essential that employers increase the value of a woman’s work.64  
Selwyn states is it possible for an employer to pay males better in circumstances 
where men work 24/7 as held in Blackburn v Chief Constable of West Midlands 
Police,65 even though this could be highly unfair toward women who have children. 
The Employment Appeal Tribunal stated that there is an assumption that employers 
should ensure men and women who perform equal work should be paid the same. 
The law does not require this, which is worrisome.66  
Furthermore, what happens in circumstances where a woman is paid equally but 
should be paid more?67 In Evesham v North Hertfordshire Health Authority,68 the 
complainant a right to higher pay because of the longevity of her service, but she was 
only allowed to claim equal pay to that of her comparator, who worked fewer hours 
than her. Her claim was dismissed. This attitude is not according to the objectives of 
equal pay law that is meant to prevent women from being paid less than what they 
should.69 
There were problems with the word ‘’equal value’ as being restrictive and lengthy. The 
phrase equal value is relevant for women who cannot turn to an evaluation scheme 
and cannot make use of ‘like work’; but feel they are treated unequally. Bringing a 
claim forward can take longer because experts evaluate the roles of the comparator 
and complainant. This evaluation process can take months, and in sometimes women 
must pay the legal costs.70 
A great concern is that it is a defence for an employer to argue that an equal value 
claim is not strong enough because there is a genuine and proper reason for the 
employer paying the man a higher income than that of a woman, provided the 
                                                          
63 Ibid. 
64 The Fawcett Society “What do we want to see happen?” (undated) 
http://fawcettsociety.org.uk/equal-pay/ (accessed 2018-03-04). 
65 Blackburn v Chief Constable of West Midlands Police [2009] IRLR 135. 
66 Victoria Hooten Legal 2015 Legal Issues 65 69. 
67 Honeyball and Bowers Textbook on Employment Law (2010) 279. 
68 Evesham v North Hertfordshire Health Authority [2000] IRLR 257. 
69 Rubenstein 'Equal Value update' (1999). 
70 Victoria Hooten Legal Issues 2015 72. 
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employer can show it is proportionate to achieve a legitimate aim and excluded sex 
discrimination.71 
1.6 PROBLEM STATEMENT 
Although section 6(4)72 provides for an explicit basis for equal remuneration claims 
that gives effect to the constitutional protection of equality and complies with labour 
standards binding in South Africa,73 it also provides a basis in which parties can 
demand equal treatment, most likely leading to increased litigation. Employers should 
re-evaluate any differences that may exist in the treatment of different racial groups 
and genders in their organisation. It is advised that they should consider job evaluation 
systems and profession pay audits. Section 6(4)74 prohibits non-discrimination in the 
way terms and conditions are determined. Failure by an employer to provide this could 
amount to unhappy employees and legal action taken against them. 
It is clear that in the United Kingdom women struggle to bring claims because of their 
domestic roles or because the discrimination they face does not fall under ‘equal pay’. 
This could also be because of the unreliability and rejection of job evaluation schemes 
and the restrictive nature of the phrase ‘equal value’. 
1.7 RATIONALE FOR THE STUDY 
The rationale focuses on the question of whether the purpose section 6(4) of the 
Employment Equity Act has been achieved. This will be done through a deep analysis 
of case law in South Africa. It will also concentrate on a comparison of the law of pay 
equity in the United Kingdom since its enactment of the Equality Act of 2010. 
1.8 AIMS AND OBJECTIVES OF THIS STUDY 
 It is not yet evident whether the amendments to the Employment Equity Act in South 
Africa have fulfilled its purpose and objective. It remains to be seen what effect these 
amendments have had on employees, and whether it has a negative or positive impact 
in employment contracts. It is, therefore, part of this study to evaluate whether the 
amendments to the Employment Equity legislation in South Africa have been more 
successful than the subsequent Employment Equity Act to protect the rights of 
                                                          
71 Victoria Hooten Legal Issues 2015 75. 
72 Employment Equity Act 55 of 1998. 
73 Laubscher “Equal Pay For Work of Equal Value- A South African Perspective” 3.  
74 Employment Equity Act 55 of 1998. 
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employees against unfair discrimination whom perform similar work or work of equal 
value.  
There is evidently a need for reform of legislation in the United Kingdom to protect the 
rights of women who experience unfair discrimination in gender income inequality. 
This study thus places emphasis on the impact of the 2010 Equality Act of the United 
Kingdom. On the one hand by investigating to what extent the rights of employees 
have been infringed despite the enforcement of the Equality Act and if there are any 
mechanisms that can be created to protect the rights of women. 
This study will focus on a comparison between current equality legislation in South 
Africa and the United Kingdom keeping in mind that the way our law and foreign law 
are drafted and interpreted differs. This analysis will assist with the question of whether 
equality law of South Africa or the United Kingdom has done the best job in giving 
effect to employment equity in the workplace. 
1.9 KEY QUESTION 
Has the inclusion of an express provision in the Employment Equity Act giving effect 
to an employee’s right to not be unfairly discriminated against on their terms and 
conditions of employees doing similar work or work that is of equal value? 
1.10 RESEARCH METHODOLOGY  
This study will be conducted by the reliance mainly on online sources such as journal 
articles, articles, case law, texts books, dissertations/theses, websites and legislation. 
Online data will, therefore, be a primary source of obtaining information. The library 
will be used to obtain textbooks and other material as another source of information.  
Case law and journal articles will be referred to in assisting to answer the question of 
whether the amendments have fulfilled their intended purpose.  
1.11 OUTLINE OF THE RESEARCH 
The research content will cover the following topics: 
The second chapter of this research will assess the reasons for the need of the 
enactment of the Employment Equity Amendment Act to include an express provision 
that gives effect to work for equal pay or equal value. This assessment will be done 
12 
 
with the inclusion of international law, such as provisions of the ILO giving effect to the 
principle of equal pay or income equality.  
The third chapter shall be the largest one. It will consist of a comparison between 
South African legislative provisions relating to pay equality and the United Kingdom 
relating to the UK Equality Act. It will assess whether the intended purposes of the 
amendments to the Employment Equity Act have been achieved through an analysis 
of mainly case law and other relevant material. Furthermore, case law and journal 
articles will be utilised to determine to what extent the United Kingdom had deviated 
from the UK Equality Act and if there are any remedies and recourse available to rectify 
this deviation. 
Chapter 4 will conclude this study’s finding. It will state whether the amendments have 
fulfilled their purpose and whether there is reform of UK equality law to prevent unfair 
discrimination and the litigation of disputes concerning unequal. The conclusion will 
give recommendations as to how equal pay can be better implemented in these 
countries and will cover lessons learnt from undertaking this study. 
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CHAPTER 2 
  2.1 HISTORY OF EQUAL PAY LAW IN SOUTH AFRICA 
 
The Industrial Conciliation Act75 was promulgated in 1924. The Industrial Conciliation 
Act76 served as the first piece of comprehensive labour legislation in South Africa. This 
Act was promulgated due to the traumatic Rand Revolt that occurred in 1922 where 
white miners went on strike and the government suppressed this strike. It was 
furthermore recognised that in order for industrial peace to develop, the legislation had 
to permit industrial conflict but control it at the same time.  
The Industrial Conciliation Act77 made provision for the registration of trade union and 
employers’ organisations that excluded pass bearing indentured Indians and African 
workers. 78 The Industrial Conciliation Act79 promoted the enforcement of agreements 
and voluntary industrial councils to extend to every employer and employees that 
remained within these council’s jurisdiction. This applied only if parties and the Minister 
of Labour found it necessary and there was sufficient representation.80 
The 1924 Act was a success on its own terms, however, African workers were 
segregated from mainstream industrial relations. Because African workers were 
excluded from both the 1924 and 1927 Act, they often were employed on less 
favourable terms in comparison to the terms set out by the Industrial Council. This led 
to inferior pay or wages in comparison to white workers. This discrimination increased 
after the amendment to the Industrial Conciliation Act 81 in 1930. This allowed the 
Minister of Labour to prescribe maximum working hours and minimum wage rates for 
individuals who were not included in the definition of employees, on the 
recommendation of the Industrial Council.82 
                                                          
75 Industrial Conciliation Act 11 of 1924. 
76 11 of 1924. 
77 Ibid. 
78 Rycroft “Labour” 1996 Afr. Hum. Rts. Y. B. 138. 
79 Ibid. 
80 Du Toit, Godfrey, Cooper, Giles, Cohen, Conradie and Steenkamp Labour Relations Law: 
Comprehensive Guide 6ed (2015) 6. 
81 11 of 1924. 
82 Mamashela A comparison of the implementation of equal pay for equal value with Canadian law 
(Submitted in partial fulfilment of the requirements for the degree of Magister Legum in the Faculty of 
Law at the Nelson Mandela Metropolitan University) 2017 9. 
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In 1937, the Industrial Conciliation Act replaced this Act. This new Act did not diminish 
the underlying problems present in the dual industrial relations system. 83  
The Van Reenen Commission84 and Botha Commission85 in 1951 mentioned that craft 
unions insisted on controls such as wage gaps between semi-skilled or non-skilled 
workers and white workers. This led to limited economic growth by relying on semi-
skilled labour. This resulted in huge wage gaps between semi-skilled or non-skilled 
workers and white workers and competition for mostly unskilled jobs.  
The structure of these wages, which added to increased levels of pay inequalities, was 
enforced by Industrial Council agreements.86 The Industrial Conciliation Act87 did not 
contribute in removing racial discrimination. It promoted racial barriers by making 
skilled workers great beneficiaries of certain rewards to the detriment of unskilled 
workers. Statutory job reservation was introduced that gave the Minister of Labour the 
discretion to reserve various jobs to whites.88 
There was a growing increase in the challenges to the racially divided system. Initially, 
the introduction to the 1956 Labour Relations Act89 appeared to be a success as it was 
simultaneous with economic growth and contributed to enforcing sufficient labour 
relations. Employers had faced little challenges from labour and wage bills always 
remained low.90 There were, however shortcomings in the system.91 The 1956 Act92 
left job applicants unprotected because they did not have the benefit of legal standing 
for the declaration of a dispute with employers. This stands despite the fact that these 
applicants experienced discrimination that was unfair. More shocking was the fact the 
Wage Act93 did not prevent discrimination in labour relations regarding pay 
                                                          
83 Ibid. 
84 Report of the Industrial Legislation Commission (UG 37-1935). 
85 Report of the Industrial Legislation Commission of Enquiry (UG 62-1951). 
86 Du Toit et al Steenkamp Labour Relations Law: Comprehensive Guide 6ed (2015) 8. 
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differentiation between certain employees on grounds such as race or sex in terms of 
those employees.94 
In 1973, the outbreak of strikes by African workers in Durban sparked a start to the 
end of racial segregation. Furthermore, no person was prosecuted for participating in 
this illegal strike. The government responded by forming liaison committees, which 
made it possible for black workers to strike legally after certain procedures were 
followed. 95 The Wiehahn Commission of Inquiry was then established in 1979 as a 
result of these strikes. This Commission prompted the restructuring of industrial 
legislation by incorporating black trade unions into procedures of dispute resolution.  
Furthermore, the Commission produced a number of reforms bringing huge changes 
to the system. One of the most significant changes was permitting African workers to 
join registered trade unions and have direct representation by councils. This meant 
African workers had a right to participate and lead negotiations regarding conditions 
of employment that included pay rates in party agreements. The focus was on fairness 
rather than lawfulness. The dual system then came to an end.96 
Previously, the Wage Act97 and the Basic Conditions of Employment Act98 regulated 
minimum employment standards.  Legislation that was active during the periods of 
1920 to 1940 introduced the Basic Conditions of Employment Act. 99 These pieces of 
legislation were updated as it reflected a very outdated and strict model of the 
regulation of working hours and other employment condition.100 
The Labour Relations Act101 endorsed the new South African government's aim to 
democratise and reconstruct society and the economy. Particularly, it made way for 
the introduction of institutions that aimed toward giving workers and employers a 
chance to eliminate strong adversarialism that reputed labour relations in the past. 
                                                          
94 Mamashela A comparison of the implementation of equal pay for equal value with Canadian law 
2017 11. 
95 Rycroft 1996 Afr. Hum. Rts. Y. B. 140. 
96 Du Toit et al Steenkamp Labour Relations Law: Comprehensive Guide 6ed (2015) 8; Rycroft 1996 
Afr. Hum. Rts. Y. B. 140. 
97 Wage Act 5 of 1957. 
98 Basic Conditions of Employment Act 3 of 1983. 
99 3 of 1983. 
100 Green Paper: Minimum standards directorate policy proposals for a new employment standards 
statute (Notice 156 dated 23 February 1996).      
101 66 of 1995. 
 16 
This promoted ordered collective bargaining, improved co-operation at industrial and 
workplace forms and provided an effective dispute resolution system. 102 
After promulgation of the Labour Relations Act,103 new acts followed. Those included 
the Basic Conditions of Employment Act104 that broadened the employment floor to 
every worker that was covered by the Labour Relations Act.105 The Employment Equity 
Act106 was promulgated with two main purposes. One, for the promotion of equal 
opportunity in employment by eliminating unfair discrimination in the workplace. 
Secondly, to repair disadvantages through affirmative action measures experienced 
by the so-called ’designated groups’. Lastly, the Skills Development Act107 puts in 
place a financial framework system for skills and training development.108 
 
2.2 THE PROHIBITION OF UNFAIR DISCRIMINATION 
From a constitutional point of view, South Africa has adopted the 1996 Constitution109 
guaranteeing every individual the right to fair labour practices according to section 
23.110 Specifically, section 9 of the Constitution111 grants individuals a right to be 
treated equally and therefore allows employees to raise this right when there is an 
unequal pay dispute present.112 According to section 9(1), every person is equal 
before the law and must be equally protected by the law, including the right to be 
equally benefited by the law.113 
The equality clause further states that: 
‘(2) Equality includes the full and equal enjoyment of all rights and freedoms. To 
promote the achievement of equality, legislative and other measures designed to 
protect or advance persons or categories of persons, disadvantaged by unfair 
discrimination may be taken. 
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 (3) The state may not unfairly discriminate directly or indirectly against anyone on one 
or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or 
social origin, colour, sexual orientation, age, disability, religion, conscience, belief, 
culture, language and birth. 
(4) No person may unfairly discriminate directly or indirectly against anyone on one or 
more grounds in terms of subsection (3). National legislation must be enacted to 
prevent or prohibit unfair discrimination. 
(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair 
unless it is established that the discrimination is fair.’114 
Item 2(1)(a) of schedule 7 of the Labour Relations Act115 previously provided that 
any unfair labour practice was defined as any act or omission that was unfair that 
arose between an employee and employer that include direct or indirect 
discrimination against an employee on an arbitrary ground.116 
This includes: 
“race, gender, sex, ethnic or social origin, colour, sexual orientation, age, disability, 
religion, conscience, belief, political opinion, culture, language, marital status or family 
responsibility.”117This section was then repealed and replaced.  
 
In the case of Harksen v Lane118 it was held that an applicant who alleges unfair 
discrimination, must be able to show that the discriminatory provision that 
discriminates on other grounds other than those grounds listed in section 9(3) are 
based on characteristics or attributes that have the ability to damage the dignity of 
people as human beings, or seriously affect them in a comparable serious manner. In 
this case, the Constitutional court set out various stages of enquiry in order to 
determine whether there was a violation of the equality of a person.119 
It must first be established whether the provision differentiates between people or 
groups of people. If it does, it must then be established whether the differentiation 
bears a rational connection to a legitimate governmental objective. If the result is that 
it does not, then it can be said that there is a violation of section 9(1).120 Even in a 
situation where is does have a rational connection to a legitimate government purpose, 
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it can amount to discrimination. In order to determine whether the differentiation 
amounts to unfair discrimination, a two-stage analysis is necessary.121 
Firstly, it must be asked whether the differentiation amounts to discrimination. In 
instances where is it on a ground that is specified, then discrimination must be 
established. If it is not on a ground that is specified, then the question of whether or 
not discrimination exists will objectively depend on whether the ground is based on 
characteristics or attributes that could potentially influence the fundamental human 
dignity of human beings or in a comparably serious manner, adversely affect them. If 
the conclusion is that the differentiation amounts to discrimination, then it must be 
asked whether it amounts to unfair discrimination. The discrimination will be unfair if it 
falls on a specified ground. If it falls on an unspecified ground, the complainant will 
then have to establish unfairness. The test of unfairness determines the extent of the 
impact of the discrimination on the complainant and other persons in her or his 
instance. At the end of the enquiry, if the differentiation not found to be unfair, then 
there is no violation of the equality of a person. However, if found to be unfair, it must 
be determined whether the discrimination is justifiable in terms of section 36.122This is 
a relevant test when challenging the constitutionality of legislation. This test is directly 
applicable to an equal remuneration claim for work of equal value or equal work 
brought in terms of section 6(1) of the Employment Equity Act123 and serves to be 
instructive.124 
Since this test is always applicable to discrimination cases, it was also possible to 
apply this test to the acts or conduct of individual employers. In the case of Hoffman v 
South African Airways,125 the court considered the policy of airlines not to employ HIV 
positive people as cabin attendants. The court noted a "prevailing prejudice" against 
people who were HIV positive. Extended discrimination of these people, places a 
stigma on them as well as infringes their dignity. Pay differentiation for work of equal 
value among both women and men or persons of various races is a clear example of 
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discrimination on a listed ground. However, discrimination may also occur on unlisted 
grounds.126 
It is important to note that a mere allegation that discrimination is present is insufficient 
for unfairness to be presumed. A claimant must establish prima facie discrimination in 
order for there to be a presumption of unfairness.127 The test for unfair discrimination 
in terms of the Employment Equity Act128  is a further test for discrimination as stated 
in Harkson v Lane.129 A claimant has the obligation to prove differentiation.  
Thereafter, the claimant of unfair discrimination is obliged to prove that a link exists 
between the differentiation and a section 6(1)130 ground in terms of the Employment 
Equity Act,131 or if it is an unlisted ground, he or she must prove that the unlisted 
ground has the potential to damage the human dignity of the claimant or seriously 
affect him or her.132 
Once the claimant has succeeded in the above, there is a presumption of unfairness 
present that the employer has to justify. A claimant in terms of the Employment Equity 
Act133  who relies on an unlisted ground will have the assistance of the presumption of 
unfairness as long as he or she is able to satisfy the requirements of an unlisted 
ground.  The test in Harkson v Lane134 clearly places a requirement on the claimant to 
establish unfairness where he is reliant on an unlisted ground. 
 It is clear that the test in Harkson v Lane135 makes provision for a limitation test in 
terms of section 36 of the Constitution136 where it is found that unfair discrimination is 
present. In terms of the Employment Equity Act,137 affirmative action and the inherent 
requirements of the job are the only two grounds for justification, which can be relied 
upon. In light of this, noting that the test in Harkson v Lane138 is not capable of direct 
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application in an unfair discrimination case that is brought in terms of the Employment 
Equity Act139  is important. 
2.3  THE NEED FOR AMENDMENTS  
International declarations and conventions such as the International Labour 
Organisation are the main sources in promoting equality in the employment 
environment. The International Labour Organisation’s aim and purpose are to improve 
working conditions as set out in the recommendations and conventions globally. The 
Equal Remuneration Convention140 is one, which South Africa is a member state too. 
It has committed itself to ensure equality in pay is provided to all workers in terms of 
machinery in wage determination, national laws, collective bargaining or combining 
any or all of these methods.141 Furthermore, the terms and conditions of employment 
that includes remuneration must be not subject to sex.142 
The definition of remuneration includes the basic, ordinary or minimum salary or wage, 
including additional emoluments directly or indirectly payable to the worker by the 
employer as a result of the workers’ employment. This may be in cash or in another 
kind specified by the employment contract. 143 
One of the obligations South Africa has toward the International Labour Organisation 
is to submit reports to the International Labour Organisation on its progress on equal 
remuneration. Because of the failure of South Africa to include an express provision 
or clause relating to equal pay, South Africa had to quickly act in order to amend the 
Labour Relations Act.144 
As a result of this criticism by the International Labour Organisation, there was a need 
for South Africa to amend its legislation and meet its obligations in terms of the 
International Labour Organisation. South Africa has therefore introduced the section 
below. 
Section 6(1) of the Employment Equity Act read: 
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 “No person may unfairly discriminate, directly or indirectly, against an employee, in 
any employment policy or practice, on one or more grounds, including race, gender, 
sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, 
sexual orientation, age, disability, religion, HIV status, conscience, belief, political 
opinion, culture, language and birth.”145 
  
The only pieces of legislation regulating this provision were the Employment Equity 
Act146 and the Labour Relations Act,147 which had the objective to promote equality in 
the workplace. Although these acts prohibit discriminatory acts such as the practice of 
separate pension funds for various racial groups in companies and unequal pay, it 
does not contain express legislation that prohibits unequal pay for work of equal 
value.148 
Section 6(1) now reads: 
“No person may unfairly discriminate, directly or indirectly, against an employee, in 
any employment policy or practice, on one or more grounds, including race, gender, 
sex, pregnancy, marital status, family responsibility, ethnic or social origin, colour, 
sexual orientation, age, disability, religion, HIV status, conscience, belief, political 
opinion, culture, language, birth or on any other arbitrary ground.”149 
 
In addition to section 6(1),150 two additional sections were promulgated. The one being 
section 6(4) that deals directly with equal pay. It states that any difference in terms 
and conditions of employment that are between employees employed by the same 
employer performing the same work or work that is of equal value that is indirectly or 
directly based on subsection (1) grounds, amounts to unfair discrimination.151 
 
In light of the complex nature of equal pay for work of equal value, the legislature has 
introduced section 6(5).152 This section gives the minister the discretion to prescribe 
methodology and criteria for the assessment of work of equal value. Furthermore, 
Regulations153 were published by the minister. Regulation 5154 states methodology for 
the assessment of a claim for equal value. Firstly, it must be established whether the 
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relevant work involved is of equal value and whether we can see a difference in terms 
and conditions of employment. Thereafter, we must establish whether this difference 
in terms and conditions amounts to unfair discrimination.155 
 
The Employment Equity Act156 has furthermore amended the onus.157 Section 11158 
states that in an instance where unfair discrimination is alleged on any ground in 
section 6(1), the employer must be able to prove, on a balance of probabilities that the 
discrimination complained of in fact did not take place, is not irrational, unfair or is 
justified. Furthermore, if the unfair discrimination falls on a ground that is arbitrary, the 
complainant has the onus to prove that the conduct he or she complains of is irrational, 
amounts to discrimination and is unfair159 
Additionally, Regulation 6160 contains certain criteria for the assessment of whether 
work is of equal value. This section states that relevant jobs that are under 
consideration should be assessed objectively by taking into consideration certain 
factors.161 
These factors include the responsibility of people's finances and material and the 
responsibility relating to the work, the qualifications and skills, which include prior 
learning and experience, that is required to perform the work, whether  this involves 
formal or informal, the emotional, mental and physical effort in the performance of the 
work, the conditions under which the work is being performed that include physical 
environment, the time and geographical location and psychological conditions. Any 
other relevant factor is also a consideration.162 
2.4 THE CODE OF GOOD PRACTICE ON EQUAL PAY FOR WORK OF EQUAL 
VALUE 
In 2015, the Minister of Labour had issued the Code of Good Practice.163 The purpose 
of the Code of Good Practice is the provision of practical guidance to both employees 
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and employers on the application of the equal pay for work of equal value principle. 
This is done to promote the application of pay equity in the workplace environment.164  
The Code165 extends to employers and employees that are covered by the 
Employment Equity Act166 and should be read in conjunction with the Regulations167 
and the Code of Good Practice relating to the integration of Employment Equity into 
Human Resources, Practices and Procedures. The Code168 is created in line with the 
Constitution and International instruments.169 
The Code170 functions to implement the principle of equal pay through human resource 
practices, policies and job evaluation steps. Furthermore, it seeks to implement the 
management of processes and policies with the purpose of ensuring that the principle 
of equal pay is applied consistently and fairly. Importantly, to ensure the principle is 
free from unfair discrimination. Another function of the Code171 is to equalise 
remuneration including the payment in money or in any other form which is made or 
owed to any person in exchange for working for another person. It is therefore 
important that employers review their remuneration policies in order to ensure they are 
in compliance with this concept.172 
Furthermore, employers must ensure that their policies and practices are consistently 
applied without presence of unfair discrimination.173 According to the Code,174 the 
factors listed above should be sufficient for the evaluation of all the tasks performed in 
an organisation. Furthermore, the Code175 acknowledges that job evaluation is a 
crucial factor when applying the equal pay for work of equal value principle.176 
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CHAPTER 3 
3.1 SOUTH AFRICAN CASE LAW PRIOR TO THE SECTION 6(4) 
AMENDMENT 
The most significant cases relevant to note prior to the amendments are Louw v 
Golden Arrow Bus Services177 and Mangena v Fila South Africa.178 In the Louw179 
case, the applicant was a black male employee who was employed as a buyer and he 
alleged that his employer, the respondent, directly and unfairly discriminated against 
him on grounds of race. The applicant argued that his comparator who was a white 
male employee, who worked as a warehouse supervisor, was paid a much higher 
salary than he was for work performed of an equal value.180 The applicant alleged that 
his employer also indirectly discriminated against him because the difference in 
salaries between his comparator and him was made based on race based on factors, 
which his employer applied in the evaluation of pay that negatively impacted upon 
black employees. The applicant sought compensation as a result of the difference in 
salaries between his comparator and himself. Although the employer acknowledged 
the fact that there was a difference in salary between the comparator and applicant, it 
denied discrimination. It alleged factors falling under non-discriminatory elements.181 
The Labour Court held that treating persons from different races differently does not 
automatically amount to discrimination. It only amounts to discrimination if the reason 
for the differential treatment was based on race. In terms of the Peromnes grading 
system, used in determining the rate of remuneration, it was found that there existed 
at least one Peromnes grade difference between the work of the applicant to that of 
the work of the comparator. The Labour Court concluded, based on an objective 
evaluation that the applicant had failed to prove that his job and his comparator were 
of equal value. Although the Labour Court noted that there could be a possibility that 
the differential treatment was due to racial discrimination, the applicant failed to prove 
such discrimination in this instance. Furthermore, it was found that it would be in the 
interests of justice that the applicant not be dismissed.182 
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In the case of Mangena v Others v Fila South Africa,183 a black male employee had 
alleged that the respondent, his employer, discriminated against him on the ground of 
race since his comparator, a white female employee was paid a higher salary. This 
was so even though the work they performed was, in essence, the same or of the 
same value.184 The Labour Court held that the applicant was unable to produce 
evidence establishing the value attached to the work performed by the applicant and 
comparator.185 
In the case of TGWU v another v Bayete Security Holdings,186  it referred to the case 
of SA Chemical Workers Union v Sentachem Ltd,187 where it was held that it would be 
an unfair labour practice under both the 1956188 and 1995189 legislation to pay one 
employee a higher salary than the other for doing the same work. However, the court 
also noted that the practice of an employer paying one employee more than another 
does necessarily establish discrimination. Discrimination is present only when two 
individuals in the same circumstances are treated differently. Paying two employees 
differently may be justified by factors such as varying levels of expertise, responsibility, 
skills and other factors190 In light of this, the court held that the applicant had failed to 
provide factual evidence of facts justifying his allegation that white employees were 
paid more in salary only because they were white, amounting in differentiation. He 
failed to prove their different salary amounts were due to racial grounds or any other 
arbitrary ground.191 
In the case of Ntai v South African Breweries Ltd,192 black employees alleged that the 
respondent, their employer, had paid them lower salaries in comparison to white 
employees, which amounted to unfair discrimination and that it constituted an unfair 
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labour practice according to item 2(1)(a) of schedule 7 of the Labour Relations Act.193 
The court in Ntai194 made the same comment as made in TGWU.195 Income 
differentials between employees who do similar work or work of equal value do not 
necessarily establish discrimination. It only amounts to discrimination when it is 
connected to an inappropriate ground. An unlisted ground of discrimination is only 
discriminatory if it can potentially harm the human dignity of an employee.196 
Furthermore, it was held that in order to determine equal pay, the position of the job 
category or an employee must be compared in relation with that of other job categories 
or employees. Grounds such as experience, length of service and level of 
responsibility may legitimately be used to justify a difference in pay.197  
Similarly, in the case of Haysen v Armstrong Hydraulics(Pty) Ltd 198 it was held that a 
difference in salaries or wages does not amount to unfair discrimination if the 
difference was due to the conclusion of a collective agreement and the affected 
employee chose to be part of the particular bargaining unit.199 In the case of Co-
operative Association v Petroleum and Gas Co-operative of SA,200 the complaint was 
such that salary difference of employees without and with dependents fundamentally 
impairs the human dignity of employees without dependants, as they were not 
awarded equal pay for work of equal value.  
The employer in this instance paid higher salaries to employees with dependants 
because they fell within a disadvantaged group of people. The employer did this in 
response to the moral and legal needs of this vulnerable sector of employees, and for 
this reason, the differential treatment of employees without any dependants did not 
affect their dignity.201 Furthermore, attempting to strip any employee of any benefits in 
terms of an agreement in an attempt to give effect to formal equality would destroy the 
main purpose of collective bargaining and in addition, would be unlawful.202 
                                                          
193 Ntai and Others v South African Breweries Ltd (2001) 22 ILJ 214 (LC) par 2; 66 of 1995. 
194 Ntai and Others v South African Breweries Ltd SUPRA. 
195 TGWU v another v Bayete Security Holdings (1999) 4 BLLR 401 (LC). 
196 Ntai and Others v South African Breweries Ltd (2001) 22 ILJ 214 (LC) par 73. 
197 Domingo “Equal pay for Work of Equal Value” (3 February 2016) https://ceosa.org.za/equal-pay-
for-work-of equal-value/ (accessed 2018-08-07). 
198 [2000] 12 BLLR 1444 (LC). 
199 Domingo “Equal Pay for Work of Equal Value” (3 February 2016) https://ceosa.org.za/equal-pay-
for-work-of-equal-value/ (accessed 2018-08-07). 
200 (2007) 1 BLLR 55 (LC). 
201 Co-operative Association v Petroleum and Gas Co-operative of SA (2007) 1 BLLR 55 (LC) par 52.  
202 Co-operative Association v Petroleum and Gas Co-operative of SA SUPRA par 55. 
  
  
   
 26 
In the case of Ntombikayise v Department of Transport and Public Works,203 the 
applicant alleged that she had been directly discriminated against on the grounds of 
gender, race and based on political affiliation. According to provisions of the Bill of 
Rights, it is not enough for the applicant to establish discrimination. The applicant must 
link the discrimination to a listed or unlisted ground. Murphy AJ in the case of IMATU 
v City of Cape Town204  gives the best explanation of this. Section 11 of the 
Employment Equity Act provides that once an applicant establishes discrimination, a 
presumption of unfairness rest on the defendant to justify the discrimination. 
Generally, courts follow the approach in Harkson v Lane.205 The test adopted in 
Harkson206 was dealt with according to section 9 of the Constitution,207 and should 
now be followed under the Employment Equity Act.208 
The test for unfair discrimination in Harkson is as follows:209 
It must first be determined whether the provision differentiates between people or 
groups of people. If it does, it must then be established whether the differentiation 
bears a rational connection to a legitimate governmental objective. If the result is that 
it does not, then it can be said that there is a violation of section 9(1).210 Even in a 
situation where it does have a rational connection to a legitimate government purpose, 
it can amount to discrimination. In order to determine whether the differentiation 
amounts to unfair discrimination, a two-stage analysis is necessary.211 
Firstly, it must be asked whether the differentiation amounts to discrimination. In 
instances where is it on a ground that is specified, then discrimination must be 
established. If it is not on a ground that is specified, then the question of whether 
discrimination exists will objectively depend on whether the ground is based on 
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characteristics or attributes that could potentially impact the fundamental human 
dignity of human beings or in a comparably serious manner, adversely affect them.212  
If the conclusion is that the differentiation amounts to discrimination, then it must be 
asked whether it amounts to unfair discrimination. The discrimination will be unfair if it 
falls on a specified ground. If it falls on an unspecified ground, the complainant will 
then have to establish unfairness. The test of unfairness determines the extent of the 
impact of the discrimination on the complainant and other persons in her or his 
instance. At the end of the enquiry, if the differentiation not found to be unfair, then 
there is no violation of the equality of a person. However, if found to be unfair, it must 
be determined whether the discrimination is justifiable in terms of section 36.213 
The respondent bears the onus to prove fairness, once the applicant proves 
discrimination exists. Although there is no shifting of the burden under the Employment 
Equity Act,214 it is still useful in determining whether differentiation exists on grounds 
specified under section 6(1).215 Regarding the grounds of race and gender, the 
applicant has failed to adduce evidence that these two grounds was the reason for the 
respondent  not to.appoint her.216 
3.2  SOUTH AFRICAN CASE LAW POST THE SECTION 6(4) AMENDMENT  
Since the amendments to the Employment Equity Act217 for the expansion of the 
principle of equal pay for work of an equal value, parties have continuously tested 
these amendments at the CCMA. Extending over a period of four years, the Labour 
Court and CCMA have given consideration to these amendments and a number of 
principles have been established, which will be discussed below. One of these 
principles includes whether the Labour Court or the CCMA has jurisdiction to arbitrate 
equal pay cases.218 
3.2.1  JURISDICTION TO ARBITRATE 
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According to section 10(6) (Aa) of the Employment Equity Act219 the CCMA has 
jurisdiction to arbitrate equal pay disputes in instances where the complainant earns 
below the current threshold, currently R205,433.30 per annum. When an applicant 
earns higher than this amount, the Labour Court must hear the matter unless parties 
give consent for the CCMA to arbitrate the dispute. The case of Health and Other 
Services Personnel Trade Union of South Africa obo Rayners v Uitenhage Hospital 
(Department of Health)220 confirmed this. In a similar instance, the CCMA has 
jurisdiction to arbitrate a dispute where there is more than one complainant that earns 
below the threshold. Thus, although the word employee is referred to in a singular 
tense, this does exclude the CCMA from arbitrating disputes where there are one or 
more complainants.221  
In the case of Famous Brands Management Company (Pty) Ltd v CCMA222 the specific 
question that had to be determined was whether the CCMA, after had conciliation 
failed, had jurisdiction to arbitrate a dispute involving unfair discrimination concerning 
equal pay for equal work in instances where there is one or more complaining 
employees.223 It was the employer’s argument that section 10(6)(A)224 must not be 
read in a plural sense, but rather a singular tense. He furthermore argued that the 
amendment only makes provision for individual disputes for arbitration at the CCMA.225  
It is a duty of employers to take into consideration fair standards and follow the 
regulations that assist parties in an equal pay dispute. Although employers and 
employees have a dual duty to turn to the regulations for assistance, employers are 
obliged to promote fair standards at all times. Famous Brands Management 
Company226 illustrates the failure of employers to promote fair standards and their 
inflexibility of adapting the law to benefit the majority of their employees. In the Famous 
Brands Management Company 227 matter, it was held that our South African unfair 
discrimination law is much undeveloped. A dispute concerning equal pay brought by 
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more than one person has the potential to be just as complex and intricate as an equal 
pay dispute brought by an individual person.228 Furthermore, the court was not 
convinced that the Employment Equity Amendment Act, Employment Equity Act or 
Labour Relations Act supported an interpretation of section 10(6)(A) to be such that it 
excluded the plural.229 
3.2.2 IDENTIFYING A COMPARATOR 
It is essential that the complainant has the ability to identify a comparator. The 
comparator should be someone in the same organisation as the complainant 
performing the same or similar work or work that is of equal value. Where the 
complainant fails to identify a comparator, the case will not succeed. This happened 
in Mzobe & Others v Fencerite (Pty) Ltd230  where Ms Mshololo, the third applicant, 
failed to identify a comparator. In instances where a claim is lodged on grounds that 
pay differentiation is arbitrary, it is expected that complainants are specific. If the 
difference results from a different reason other than an arbitrary ground, the 
complainant’s case will fail. Mzobe231 is another example of one of the challenges in 
the implementation of equal pay law. It is a problem that complainants are unable to 
identify the correct comparator performing the same or similar work to them. In doing 
this, the complainant runs the risk of not succeeding with their complaint. 
3.2.3 CLAIMS BASED ON ‘ARBITRARY’ GROUNDS   
In Abanqobi Workers Union obo Mali v Trojan Security (Pty) Ltd,232 the complainant, 
Mr Mali, alleged that his comparator was paid his increase one month earlier than he 
was, due to the fact that he was white. The comparator, Mr Van Der Merwe, had been 
paid his increase a month earlier since he had experienced financial difficulties and 
requested assistance from his employer. The acceleration of his increase was a kind 
gesture of goodwill, not based on the fact that he is white.233 
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 Proving that the differentiation is arbitrary, or irrational is insufficient for the 
complainant. The complainant must be able to identify the arbitrary ground. 
Furthermore, the differentiation on the arbitrary must affect the complainant’s dignity 
in a comparably serious manner than the differentiation would on any listed ground. 
Moreover, in NEHAWU obo Totyi v ACSA234 Mr Totyi’s comparator earned a higher 
salary rate than him. He alleged that this was merely arbitrary, and because it was 
arbitrary, it constituted discrimination. However, as evidence emerged, it was 
discovered that his comparator was previously employed for ACSA in Cape Town, and 
for family reasons, relocated to Port Elizabeth.  
After he successfully applied for a vacancy in Port Elizabeth, ACSA considered his 
previous experience and the fact that additional training was not required in the 
performance of his work. Reasons such as these were not found to be arbitrary or 
unfair and his claim has been dismissed. In Govender v Umgungundlovu District 
Municipality,235 the complainant failed to identify a ground after she alleged had that 
the difference in pay between her colleague and her on a similar level was arbitrary. 
 In IMATU obo Nengovela & Another v Tshwane Metropolitan Municipality,236 the claim 
failed as Mr Nengovela could not identify the ground, which allegedly caused the 
difference in pay between his comparator and himself. His comparator had 15 years 
of experience. It is a difficulty that employers and employees do not understand what 
constitutes an arbitrary ground despite explanations in legislation clearly stating what 
‘arbitrary means’. This lack in understanding results in complainants unable to identify 
the correct ground. 
In Totyi237 and Nengovela,238 it is clear that it is important that having the relevant 
experience may justify differences in pay. In a similar instance, just as it’s important to 
have the experience to justify differences in pay, seniority may justify a difference in 
pay. The relevant case in this regard was Pioneer Foods (Pty) Ltd v Workers Against 
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Regression.239 What had to be determined was whether Pioneer has unfairly 
discriminated against their employees by remunerating them at different ratios.240 
The commissioner acknowledged that according to the collective agreement with 
FAWU that the 80% ratio applied to employees who were newly appointed during the 
first two years, after which these employees’ salaries would increase to a 100% ratio. 
The commissioner considered that it was for the employees to identify and prove an 
arbitrary ground upon which they alleged discrimination. Furthermore, the 
differentiation only amounted to unfair discrimination if it impaired the fundamental 
dignity of employees.  
The commissioner was of the view that any difference in salary between employees 
is unfair and based on irrational grounds. Paying newly appointed employees at a rate 
of 80% in terms of a collective agreement stood to be in conflict with the requirements 
for equal pay for work of equal value.241  The commissioner concluded that the 
employees succeeded in establishing that Pioneer unfairly discriminated against them 
and they should be awarded damages. The commissioner had ordered Pioneer to 
change their remuneration to the 100% ratio as effected from 1 August 2015.242 
When evaluating the trade unions claim, if the unfair discrimination was alleged on a 
ground that is arbitrary, the complainant must be able to prove, that, on a balance of 
probabilities, the conduct complained of is irrational, is discriminatory, and is unfair.243 
An appeal was lodged to the Labour Court against the decision of the commissioner 
and the court held that in order for the complainant to establish pay discrimination, it 
was important for him or her to prove that the work the complainant performs is of 
equal value to that of his comparator who is highly remunerated. And lastly, for the 
comparator to show that such differentiation in pay was based on a prohibited ground 
of discrimination.244 The court also held that the complainant had to identify listed or 
unlisted grounds arbitrary grounds of discrimination upon which he or she relied; 
establish that the ground he or she relies upon is an arbitrary ground; and be able to 
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prove that disparate treatment complained of was caused by the ground. The appeal 
was upheld. 245 
The court in Ntai v SA Breweries Ltd246 noted that any litigants who allege 
discrimination  have taken place on an arbitrary ground, without being able to identify 
such ground, must be told to note that it is not discrimination if it is the mere “arbitrary” 
actions of an employer.247 In Louw,248 it was held that discrimination on a specific 
ground meant that the ground was the reason for the disparate treatment, of which 
was complained.249 
Equal pay for the same or similar work is a concept very different from the concept of 
equal pay for work of equal value. Work of equal value is a very complex issue that is 
not regulated in much detail according to the Employment Equity Act. The Code of 
Good Practice makes provision for guidelines to employees and employers on the 
manner in which equal pay for work of equal value should be applied. This Code 
explicitly recognised length of service as a ground that justifies differentiation in pay.250   
In light of this, the court concluded that the differentiation, which was complained of 
was rational, did not fall on an arbitrary unlisted ground, and was fair. Furthermore, 
the commissioner should have dismissed the claim and the award of the commissioner 
should be reversed and replaced with an order that will have the effect of dismissing 
the claim. The appeal was upheld.251 
 
Trade unions and CCMA commissioners need to be educated when there is a 
collective agreement in place dealing with ratios involving employee’s  remuneration. 
It is a problem that CCMA commissioners do not know how to interpret collective 
agreements. In Pioneer Foods,252 the commissioner failed to consider the fact that 
employees employed on a longer term are entitled to a higher level than those 
employees employed during the first two years of employment. The commissioner 
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based his decision purely on considering the difference in the pay levels without having 
knowledge of the implementation of a collective agreement. 
 
An employee having superior qualifications may be a justification for differentiation 
pay. In NEHAWU obo Nquma v Department of Justice and Constitutional 
Development253 the  employer’s  defence in the pay difference was based on the fact 
that the comparator has possessed a Code 11 licence in comparison to the 
complainant, who possessed a Code 8 licence. This allowed the comparator to 
perform additional tasks that the complainant was unable to perform.  
3.2.4 DOING THE SAME OR SIMILAR WORK 
For a claimant to be successful in his or her claim, the comparator and complainant 
must perform the same or similar work or work that is of equal value. In the case of 
Mzobe and Others v Fencerite (Pty) Ltd,254 the complainant occupied a job described 
as  a general labourer to load and offload trucks, while his comparator occupied a job 
that involved welding and cutting. The complainant’s job was unskilled and menial, 
while the comparators job was complex and stressful, which required mental and 
emotional effort. The comparators job required him to be quick and fast and any errors 
at work would have a direct impact on the income stream of the business. The jobs 
were clearly not of equal value. The claim, therefore, failed on this basis.255  
In a similar case of Dladla v Gidasam/Phathumuzi Construction256  an employee made 
an allegation that his comparator, a white male employee, made more than him. The 
commissioner ruled that Mr Dladla failed to demonstrate that the work his comparator 
and he performed were of equal value. His comparator has a history of higher 
qualifications and a long period of experience.257 
In Ndulula and Others v Metrorail PRASA258 the complainants failed to rely on any 
listed or arbitrary ground. They failed to plead any listed or arbitrary ground upon which 
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they allege the employer unfairly discriminated against them.259 The complainants 
were not exempted from the duty to plead an arbitrary ground upon which they rely 
on, regardless of whether the ground is listed, unlisted or according to them; ‘a third 
category’ of grounds.260  In the case of UNADEWO V Cape Pine (Pty) Ltd,261 it was 
found that the applicant failed to identify the arbitrary ground in terms of which his 
claim had been based. Taking into account the fact that the onus fell on the 
complainant to prove that discrimination has taken place on any arbitrary ground; it 
was not enough that the commissioner’s decision was merely an arbitrary one.262 
In Ndulula and Others and UNADEWO, it was apparent that complainants often do not 
succeed in their claims as a result of not bringing forward evidence or bringing forward 
little evidence supporting their unfair discrimination claim. Complainants are under the 
wrong impression that they can merely claim that discrimination had taken place 
without identifying an arbitrary such as in the above-mentioned cases.   
For there to an arbitrary ground, there has to be an existing ground upon which the 
discrimination had taken place. Furthermore, that particular ground must have the 
effect to impair the fundamental dignity of the employee in a comparably serious 
manner. The employer's defence that the discrimination was justified in terms of a 
remuneration succeeded.263 
In SAMWU obo Blaauw v Saldanha Bay Municipality,264 after an allegation that an 
employee was paid less because she was a shop steward, the commissioner 
concluded that the employee had to prove that if she was not a shop steward and 
occurred some or other position; she would have been remunerated in the same 
amount as her comparator. It was found that the employee had no basis for the unfair 
discrimination dispute since she could not even give an explanation as to why she 
made the allegation.265 
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Another difficulty is the fact that a heavy onus is placed upon the employee to not only 
identity discrimination but also that an arbitrary ground exists. In order for an arbitrary 
ground to exist, it must have the effect that it impairs that human dignity of an employee 
in a comparably serious manner. Employers have the power and means to fight their 
claim against employees, who often do not have the time and money for litigation. It 
should be sufficient that an employee was discriminated against. 
3.2.5 CATEGORIES OF GROUNDS 
There had been a debate as to whether three grounds for alleged discrimination exist. 
Ndulula and Others v Metrorail PRASA266 put this debate to rest.  There are only two 
categories, including listed and arbitrary/analogous grounds or listed grounds that are 
analogous to listed grounds and arbitrary grounds. In  terms of section 11267 setting 
out on whom the burden of proof in discrimination cases falls upon, the court in this 
case held that there are only two not three categories of grounds which exist. These 
grounds are the listed and arbitrary or analogous grounds.268 
In the case of arbitrary or analogous grounds, the burden is on the complainant to 
prove that the employers conduct is irrational, that the conduct of the employer equals 
unfair discrimination to the extent that it adversely affects the complainant in a 
comparably serious manner than the differentiation on any listed ground and is it 
unfair. However, in the case of listed grounds, the burden falls on the employer to 
prove that the differential treatment is not irrational, is not unfair or can be justifiable.269 
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CHAPTER 4 
4.1 THE PRINCIPLE OF EQUAL PAY IN THE UNITED KINGDOM 
The main piece of legislation giving effect to the equal pay in the United Kingdom is 
the Equality Act.270 Similarly, to South Africa, in the United Kingdom, there is a Code 
of Practice.271 This Code272 is in some way similar to the Regulations273 in South Africa 
as it provides guidance on how the Equality Act274 should be applied. This Code275 
does not serve to impose legal obligations but instead defines the legal obligations 
contained in the Equality Act,276 and makes provision for guidelines. 
 
 Although the Equality Act277 does not specifically refer to pay but refers to terms and 
conditions of work, these terms and conditions of work include a wide range of work-
related benefits. These work-related benefits include pay as a fundamental term of 
work. According to section 65(1) of the Equality Act,278 the terms work, work of equal 
value and work rated as equivalent is included in the definition of equal work.279 
 
The term like “work” includes work similar or the same and work in instances where 
the  differences in jobs are not of material value regarding the terms of work. Work is 
rated as equivalent if according to a job evaluation study, it amounts to equal value to 
A and B’s job, according to the demand put on the worker; or, it would grant equal 
value to A and B’s employment was the study not made according to a sex-specific 
system. A’s work would be of equal value to B’s work if it is not like the work of B, nor 
rated as equivalent to B’s work, but is equal to the work of B in terms of the demands 
made on A relating to items of skill, decision-making and effort.280 
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Additionally, section 66(1) of the Equality Act281 provides that if an employee’s terms 
of work do not make provision for an equality clause, this clause is then implied into 
the terms of work. The effect of the clause is that if found that A is employed on terms 
that are less favourable to that of B, then A’s terms will be modified so as to be more 
favourable, or to not be less favourable. Furthermore, if B has a term that benefits him 
or her that A does not have, A’s terms must be modified for the inclusion of such a 
term.282 This is an express provision providing recourse to an aggrieved employee 
with an unequal pay dispute a cause of action upon which he or she can reply.283 
 
Courts that have an equal pay claim may require the services of an independent expert 
for the preparation of a report on the value of the work that is in question. In an instance 
where the work of the claimant is found to be of equal value to that of its comparator, 
but the comparator and claimant’s work, in terms of a job evaluation, have been given 
different values, the court must then make a determination that the claimant's work is 
in fact not of equal value to the work of the comparator. The only exception is that 
there are reasonable grounds for suspecting that the factors contained in the 
evaluation study are discriminatory on grounds of sex or are not reliable.284 
 
4.2 CASE LAW ASSESSING WORK OF EQUAL VALUE 
 
In Bromley v H and J Quick Ltd,285 female appellants had been employed by the 
respondent as clerical workers and claimed that the work they performed was of equal 
value to male managers employed by the respondent. Their claims were, however, 
dismissed. The respondent then requested experts to conduct a job evaluation study 
within his workplace.  The experts conducted the study by using the factors of skill, 
responsibility, physical environment, mental demand and external contacts. The 
appellants’ jobs were assessed as a whole without using these factors.  
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The Appeal Court concluded that according to section 1(5) of the Equal Pay Act,286 a 
job evaluation study requires employees’ jobs to be valued according to the factors 
above. 287 
 
A job evaluation study must apply to every employee that it covers. Furthermore, the 
value that is attached to an employee’s work must originate from assessing the 
employee’s job, according to the factors used in the study. In instances where there is 
no job evaluation study or if the study does not comply with the Act, then an expert’s 
report relating to the value is necessary.288 Leverton v Clwyd County Council289 
concerned a female appellant who claimed that her work was of equal value to a male 
staff member. An employee who does not work for as many hours as her comparator 
will find it difficult to establish that her work is of equal value to that of her male 
comparator and the employer will be able to use the material factor as a defence.290 
 
In Dibro Ltd V Hore,291 the appellant had employed female respondents and they 
complained that the work they performed was of equal value to male operators 
employed by the respondent. The appellant, as a defence raised the fact that the work 
of the respondents and their comparators was concluded to be unequal according to 
a job evaluation scheme. It was, however, found that this scheme was not in 
compliance with section 1(5) of the Equal Pay Act.292  
An analytical job evaluation scheme was enforced in the appellant’s workplace, which 
the appellant insisted complied with section 1(5)293 factors. He furthermore insisted 
that the work was not of equal value. However, the industrial tribunal did not accept 
the appellant’s defence. An employer can rely on an evaluation study conducted after 
equal pay proceedings were initiated, provided such a study complied with section 
1(5),294 which evaluated the work of the employees at the date of the proceedings.295 
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The Employment Appeal Tribunal had held an appeal in Potter v North Cumbria Acute 
Hospitals NHS Trust296 against a decision of the Employment Tribunal. The 
Employment Tribunal concluded that the date of the presentation of the claim is the 
correct comparison period for evaluating equality by an independent expert. The 
Appeal Tribunal held that in instances where it is alleged that material changes are 
made regarding the job content during the period of claim, it will be wise considering 
the specific circumstances of a case to take into consideration and make a decision 
regarding the first part of the period, and to deal at a later stage with the later or earlier 
periods after or before the alleged change.  
Furthermore, the Appeal Tribunal stated that the Tribunal’s Chairman was aware that 
the correct view was to allow an expert to put forward reports, after having done the 
evaluation comparison at the date of the presentation. The tribunal would then give 
consideration to the impact of any change in the content of the work. This reasoning, 
according to the Appeal Tribunal could not be disputed, and the appeal was 
dismissed.297 
In summary of this issue, in a situation where a claimant alleges any material changes 
in her job compared to that of her or his comparator, which involves different periods 
of time, these changes must be dealt with separately.  Splitting of issues could 
preferably do this. The independent expert must deal with the first period of the claim, 
following with the Tribunal determining the impact of the changes of the content of the 
work. This would give the Tribunal the opportunity to make a decision on the further 
conduct of the proceedings.298  
When it comes to a shortage of market value or skill, the Employment Equity 
Regulations299 state that any existence of a shortage of market value or skill in a 
specific job classification is an item that would justify any differences in terms and 
conditions of employment between an employee and their comparator. However, it is 
important to note that the term ‘market’ may lead to discrimination. Despite this, there 
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is some authority for the view that market value and shortage of skill may lead to 
justification in differences in pay.300 
The European Court of Justice in Enderby v Frenchay Health Authority301 held the 
conclusion that the employment market state leading to an employer increasing the 
salary of a specific job for the purpose of attracting candidates, can amount to a 
justifiable economic ground. In the case of Rainey v Greater Glasgow Health Board,302 
it was held that market forces may be a justification in pay differences, but only to the 
extent that the market forces persisted. Regarding the issue of comparative bargaining  
power it would not qualify as a defence for an employer and was held in Clay Cross 
Limited v Fletcher303 that he or she pay the comparator a bigger salary for the reason 
that the comparator bargained for more than a complainant who was prepared to 
accept less.304 
In the case of Hosvell v Ashford and St Peters Hospital NHS Trust305 the issue placed 
before the Appeal Court was to determine whether an employee made an error in law 
by refusing the appellant’s application that the decision for the appointment of an 
independent expert should be revoked. Noting that both the respondent and appellant 
requested the report of an independent expert to deal with the issue of equal value is 
important. In terms of an agreement between the parties, this order was granted.  
Before the independent expert was appointed, the appellant put forward an application 
for the withdrawal of the order to have an expert appointed to determine equal value. 
The Tribunal had rejected this application, leading the appellant to appeal to the 
Appeal Tribunal that dismissed the appeal. Following the dismissal of the appeal, the 
appellant launched an appeal to the Appeal Court, which was dismissed. The Appeal 
Court explained that it is the Tribunal who must decide as to whether it wishes the 
request the report of an independent expert to give it further assistance.306 
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It further noted that because the Tribunal can find that two jobs amount to an equal 
value, it does not mean that the Tribunal is barred from requesting the report of an 
expert. The Tribunal has the discretion as to whether it chooses to request and appoint 
an independent expert.307 It makes sense that the tribunal should decide whether an  
expert’s report is needed because it is the Tribunal, which must decide on the  work 
values. It does not make sense to allow any party to the proceedings to disallow a 
Tribunal to request where it needs one.308 
4.3 EMERGING ASPECTS OF EQUAL VALUE 
From case law, it is clear that there are important aspects regarding equal value. It is 
crucial that a job evaluation study must assess the work of the employee, according 
to factors that were used in the study. The equal pay for work of equal value principle 
is relevant to a scenario where the claimant’s work is rated as of higher value than309 
the comparator, provided the claimant’s salary is less than the comparator.310  
The Tribunal or Court has to assess the work’s value that existed at the time when the 
proceedings of equal pay were initiated. A claimant may bring an equal pay claim 
under one of the current causes of action, namely, Equal pay for the same work, equal 
pay for work of equal value, and equal pay for work that is rated as equivalent. In 
instances where the claimant makes allegations involving material changes in her job 
than that of her or his comparator that involves different periods of time, these changes 
must be dealt with separately but splitting issues.311 
Lastly, the tribunal has the discretion to request and appoint an expert for 
assistance.312 
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CHAPTER 5 
CONCLUSION 
One of the main aims for the introduction of the Employment Equity Amendment313 
Act was to allow female employees who perform the same or similar, or work of equal 
value, the right to demand the same pay as their male counterparts. As a result, any 
employer that fails to ensure female employees are paid the same as male employees 
in a comparable manner would be demanded to correct their pay compensation and 
payment arrangements.314 
Even after the introduction of the Act, employees still face pay discrimination. This is 
supported by the fact that according to statistics, men are still paid fifty per cent more 
than women who occupy jobs, which are of equal value to them. On the other hand, 
the formation and incorporation of equal pay principles have eliminated pay 
discrimination in the form of collective agreements for both full-time and part-time 
employees. The only problem relating to reliance on collective action by certain 
employees is that not every sector is unionised.315 
One of the successes in the United Kingdom has been to be proactive on pay. 
According to this, instead of employers waiting for individual complaints or class action 
proceedings, businesses in the United Kingdom can carry out equal pay audits in their 
workplace. Furthermore, by the identification of groups of employees that are most 
likely considered to be doing work of equal value, comparing their salaries and by the 
investigation of pay gap causes. 
 By conducting this assessment, employers will take the relevant steps to eliminate 
any pay gaps, and therefore reducing lengthy and costly proceedings against their 
employees and trade unions. This reactiveness of the employer is a way to 
demonstrate employers committed to equality and fairness on issues of pay.316 
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It is clear that international law plays an important role in interpreting the provisions of 
the Act. According to international law, the value of the work in an equal pay claim 
must be determined based on objective criteria. It also contains a list of issues, which 
must be considered in the drafting of equal pay provisions.317 
The United Kingdom has a very sufficient legislative framework that comes in the form 
of the Equality Act,318 giving effect to the equal pay principle. Unlike the Employment 
Equity Amendment319 Act and our Regulations,320 the Equality Act321 makes provision 
for three causes of action. The three causes of action are equal pay for work that is 
alike, equal pay for work that is rated as equivalent, and equal pay for work that is of 
equal value.322 
It is recommended that another cause of action should be included in the form of a sex 
equality clause, allowing the contract of a woman to be brought in line with her male 
comparator. This should be present in circumstances where the male’s contract 
contains provisions that benefit him, and which are not included in the female’s 
contract. The female’s contract must them be modified to include such provisions.323  
It is common practice in the United Kingdom to make use of the report of an 
independent expert. In instances where a court or tribunal is faced with an equal pay 
dispute, an independent expert can be requested to submit a report on the matter. 
Case law in the United Kingdom is clearly supportive of the value of an expert’s report, 
such as in the cases of Hosvell324 and Potters.325 The Equality Act326 also contains a 
list of factors that must be considered when assessing the works’ value.327 
The Equality Act328 contains a provision allowing a court to refer any question dealing 
with a work's value to an independent expert. The expert will then submit a report 
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containing his or her findings. The Employment Equity Amendment Act329 does not 
contain such a provision. Furthermore, in Mangena,330 the Labour Court had admitted 
to not having the expertise in the allocating value to various occupations and job 
grading. Having the necessary expertise in job grading and in allocating value to 
different occupations is essential in an equal pay dispute before court proceedings 
since different jobs are accessed differently.  
On the other hand, the situation is different in a situation where both parties present 
expert evidence relating to the value of different jobs. In this instance, the court will 
then be in a better position to come to a conclusion as to the value of a job.331 It only 
becomes an issue when the claimant in the matter is unable to afford the services of 
a job evaluation expert, and the court is not in a very favourable position to assign 
value to the different jobs. The report of an independent expert for a question of a 
work’s value is needed the most in this instance.332 
Because of the above situation, it is recommended that section 131(2) of the Equality 
Act333 be inserted into the Employment Equity Amendment Act.334 Section 131(2) 
states that in an instance where there is a question in proceedings as to whether a 
claimants work amounts to equal value to his or her comparator, the court may, before 
deciding on the question, require a report  of an independent expert.335 This provision 
should be made subject to the appointment of a properly qualified expert by compiling 
a list of independent experts. The Regulations,336 could as an example, include a 
provision that only an expert who is accredited by the Department of Labour should 
be appointed. 337 
This type of provision would act to the courts benefit, as it would not evaluate the 
work’s value on its own. This provision would solve the problem that the Labour Court 
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does not have any expertise in the grading of jobs or in allocating value to different 
occupations.338 
The Employment Equity Amendment Act339 is the most significant instrument in South 
Africa in the achievement of equity in the workplace. Although South Africa is bound 
to both International Labour Conventions 100 and 111, the legislature has failed to 
include equal pay as an express principle of law in a right of its own under the 
Employment Equity Amendment Act.340 The only function of the Act is the promotion 
of equal remuneration for work that is of equal value. It is recommended that the 
legislature should put in place provision that directly regulates unequal remuneration 
for work that is of equal value under the Employment Equity Amendment Act.341 
These provisions must include provisions that are binding to identifying the work that 
is of equal value and the relevant grounds for justifying the work of unequal value, 
instead of giving courts the discretion in order to determine whether or not an 
employer’s defence is justifiable. With this being done, South Africa would be in full 
compliance with international labour standards on equal pay and could be included as 
one of the countries that have been successful in narrowing the wage gap.342 
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